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BALANCED BUDGET AMENDMENT/Waiver for National Security

SUBJECT: A Resolution Proposing a Balanced Budget Amendment to the Constitution of the United States . . . H.J.
Res. 1. Kyl motion to table the Byrd amendment No. 256.

ACTION: MOTION TO TABLE AGREED TO, 55-41

SYNOPSIS: Pertinent votes on this legislation include Nos. 62-63, 65-74, and 76-98.

As passed by the House, H. J. Res. 1, a resolution proposing a Balanced Budget Amendment to the Constitt
is virtually identical to the balanced budget constitutional amendment that was considered last year by the Senate (sge=$63d Co
second session, vote Nos. 47-48). The resolution: will require a three-fifths majority vote of both Houses of Congrésspendefic
or to increase the public debt limit; will require the President's annual proposed budget submission to be in balancegaird will
a majority of the whole number of each House to approve any bill to increase revenue. Congress will be allowed to waive t
requirements for any fiscal year in which a declaration of war is in effect. Congress will enforce and implement this afmgndmel
appropriate legislation. The amendment will take effect in fiscal year 2002 or with the second fiscal year beginning aftel
ratification, whichever is later. The States will have 7 years to ratify the amendment.

The Byrd amendmentwould amend section 5 to permit waiver of the balanced budget amendment "for any fiscal year in whi
the United States is engaged in military conflict which causes an imminent and serious military threat to national seswsdy and
declared by a joint resolution, which becomes law" (as drafted, the resolution will require a majority vote by a wholef eaictber o
House to grant such a waiver).

Debate was limited by unanimous consent. Following debate, Senator Kyl moved to table the Byrd amendment. Generally,
favoring the motion to table opposed the amendment; those opposing the motion to table favored the amendment.

Those favoringthe motion to table contended:

Section 5 of this constitutional amendment will allow its requirements to be waived during any fiscal year in which @wleclara
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of war is in effect. It will also allow a waiver by majority votes of the whole number of each House on a resolution wihies beco
law for any fiscal year in which the United States is engaged in military conflict, if that conflict poses an imminenbasithseait

to national security. This second provision is necessary because the United States does not always declare war wivexdl it is invol
in large-scale military conflicts. If such a conflict arises that is so great that it imposes a serious and imminenhétieadlto
security, then it may well be appropriate to waive the balanced budget amendment. For instance, at the extreme, if taetnited S
is in danger of being conquered, it will certainly be better to go into debt than it will be to no longer exist as a Nation.

At the same time, though, it is important to make certain that future Congresses do not abuse the definition of "imminent and
serious military threat to national security." The United States has always been, and probably always will be, involved in many
small-scale military conflicts around the world that fall well short of the definition of a war. Though we think it is inepibsib
a future Congress will ever declare war on another Nation simply so it can get away with deficit spending, we do noittisnk that
at all impossible that a future Congress may declare that an ongoing, small-scale military conflict threatens nationsihggigurity
as an excuse to deficit spend.

As evidence, we point to the games that Members have played with the definition of "emergency" in previous Congresses. For
instance, the so-called "Stimulus™ bill of last Congress contained numerous "emergency" deficit spending items suchfas funding
a new jobs program. However, that program was not needed to respond to any "emergency” need; the Federal Government already
has 150 jobs programs. The only reason an emergency designation was sought was to evade the strictures of the Budget Act so tha
the spending on this new program could all be deficit spending.

To discourage such shenanigans from being attempted with this military conflict provision a supermajority vote requirement will
be established. A majority of the whole number of each House will be required to vote in favor of this waiver before it may be
exercised. In the Senate, at least 51 Senators will have to go on record in favor. We are all aware that on tough wxessn past
Members have either passed controversial measures by voice vote, or have passed them by simple majority votes on which a large
number of Members have avoided accountability simply by not showing up and voting. No Member should be able to dodge blame
for unbalancing the budget--if they believe an emergency exists that threatens the Nation, then they should cast their votes
accordingly.

Some Senators have made the claim that when the United States faces a serious threat it may be difficult to find aatonstitution
majority of Senators who will be unwilling to deficit spend to save the Nation. We find their reasoning to be inconceivable, an
totally at odds with past experience. Congress has been always quick to provide for an adequate military defense onkasa conflic
begun, even if it at the same time it has just as diligently tried to end the conflict. For example, the vote on whéthier ttoefig
Persian Gulf was close, but only one Senator voted against the resolution to fund it. Under the proposal of the Byrd amendment,
majority of anywhere from 26 Senators (with a quorum of 51 Senators) on up would be all that would be necessary in the Senate t
unbalance the budget for national security purposes. Apparently, some Senators think that when the country faces andmminent an
serious military threat, it may be possible to get less than 51 votes, perhaps even as few as 26, to protect the amtotiy/aleSe
truly so reckless, than why even have a requirement of 26? Taking their argument to its logical conclusion, if a comssfatitnal
of Senators cannot be counted on to defend America, how can a simple majority or even a single Member be trusted? Why not just
leave it up to the President?

Some Senators have mentioned the congressional votes on extending the draft immediately prior to World War Il as examples
of votes that would have failed under this balanced budget amendment. However, while it is true that those votes pasisad by less
constitutional majorities, it is also true that they were not budget votes and would have thus still passed under thihiterms of
amendment. It is also true that they were politically difficult votes on which many Members deliberately did not cast tilkts i
to avoid accountability. This supermajority vote requirement which our colleagues oppose will not allow such politicalecowardic
when voting to deficit spend.

In most cases, votes on which the security of our nation truly rests are not going to have many Members missing. Thus, as a
practical matter, we are really arguing between having a 51-vote requirement in the Senate under H.J. Res. 1 and a 50-vote
requirement with the Vice President voting "aye" under the Byrd amendment. Some Senators have argued that this prasgsion violat
the Vice President's right to vote to break tie votes on simple majority votes by not allowing him to vote if there i4ia"5@&0
We disagree. A constitutional majority is not the same as a simple majority. The requirement in H.J. Res. 1 is a super®@ajority
requirement which, like the other supermajority vote requirements already in the Constitution, cannot result in a tiezod50-50
when a whole number of each House is required to vote in favor is no more a tie vote than a 50-50 vote on a treaty oe which the
is a two-thirds vote requirement.

In summary, proponents of the Byrd amendment are wrong to assume that the constitutional majority vote requirement in H.J.
Res. 1 will in any way threaten national security. Further, their proposal to rectify this nonexistent error would allows Mgember
avoid accountability on votes to unbalance the budget, and would thus make it more likely that such votes would carnry, Therefor
we urge our colleagues to join us in voting to table the Byrd amendment.

Those opposinghe motion to table contended:
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The Byrd amendment has been offered to correct a constitutional infirmity in the balanced budget amendment that has eno
policy implications. The constitutional infirmity is that section 5 of the amendment will deny the Vice President of tasoriggt
a 50-50 tie vote in the Senate. Article | section 3 provides that in the Senate the Vice President will "have no vobeyumess t
equally divided." The purpose of adding this provision to the Constitution, according to Hamilton in Federalist No. 6&esae"to
at all times the possibility of a resolution of the body." Article | section 3 of the Constitution is thus in direct cathfléetotion
5 of this balanced budget amendment. Courts will undoubtedly be called upon to decide this obvious conflict. Some Senators
suggested that there is no conflict because the Constitution already contains 9 supermajority vote requirements on which the
President has no vote in the Senate. However, in those cases, there is never a conflict, because there is nevertheie traise Fur
supermajorities all go either to the structure of our form of government or to the protection of individual rights. Nose of thc
supermajority requirements involve any of the great substantive powers enumerated in section 8 of article | or in sadime 9 of
| of the Constitution. In contrast, section 5 of this balanced budget amendment concerns votes on fiscal policy.

As a practical matter as well it would be foolhardy to include this constitutional majority requirement in the Constitugon. So
Senators have said they do not see how we would ever arrive at a 50-50 vote tie on an issue of a national securityrthreat
country, but we see it as a very plausible event. If our troops are committed to a conflict, and a tie vote ensues, hexplaiti we
it to the parents of our servicemen and women? Will any Senator want to have to admit that they voted to amend the Consti
to prevent the Vice President from voting in such a situation so that full military support could be provided to ourttredigsd®
The answer, of course, is that no Senator would ever want to be in that situation.

If the Byrd amendment is adopted, no Senator will ever have to be. The Byrd amendment would make our country safe
making it easier to respond in times of national emergencies, and it would correct a constitutional infirmity in H.JhBesofe, T
we oppose this motion to table.



